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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON AT SEATTLE 

 

ROGER W. KNIGHT,   ) 

     ) No.  C07-738P 

  plaintiff,  ) 

 v.    ) RESPONSE IN OPPOSITION TO 

     ) DEFENDANTS‟ BROWNE, LUCE, AND  

DAVID J. BROWNE, Investigations  ) GREGOIRE‟S MOTION TO DISMISS 

Manager, Department of Licensing Board ) UNDER CIVIL RULES 4, 12(b)(5) AND 

Of Registration for Professional Engineers ) 12(b)(6) 

And Land Surveyors, ELIZABETH LUCE, ) 

Director of the Department of Licensing, ) 

CHRISTINE GREGOIRE, Governor of ) Noted for July 27, 2007 

Washington, and BRUCE J. DODDS, ) 

Professional Engineer,   ) 

     ) 

  defendants.  ) 

____________________________________) 

 

REPLY 

 Comes now ROGER W. KNIGHT, the plaintiff, to respond in opposition to the 

Defendants‟ Browne, Luce, and Gregoire‟s Motion to Dismiss Under Civil Rules 4, 12(b)(5) 

and 12(b)(6) (Defendants‟ Motion).  The defendants Browne, Luce, and Gregoire, are herein 

after referenced as “State Officers”. 
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ARGUMENT  

Motion to Dismiss for Want of Adequate Service is Moot, Service Completed 

 On July 19, 2007, Charles Eby served the Summonses for Defendants Browne, Luce, 

and Gregoire, along with a copy of the Complaint for each, upon Assistant Attorney General 

Anthony Paul Pasinetti, WSBA # 34305, at the Attorney General‟s Office at 800 Fifth Avenue 

#2000, Seattle, Washington.  The Return of Service was filed with this Court on that same day. 

 July 19, 2007 is less than 120 days subsequent to May 14, 2007, when Mr. Knight 

brought action in this Court.  Thus service on the State Officers is timely under FRCP 4(m). 

 FRCP 4(e) provides that service upon individuals shall be in accordance of the laws of 

the state where service is accomplished, and may be upon persons authorized by appointment or 

by law to receive such service.  RCW 4.92.020 provides that service of a summons and 

complaint shall be left with an assistant attorney general.  RCW 4.92.060 and RCW 4.92.070 

provide that the Attorney General shall represent state officers and employees sued for actions 

within their official duties.  Pursuant to chapter 4.92 RCW the State Officers, through the 

Attorney General and his Assistant Attorney General Jody Lee Campbell, WSBA #32233, 

entered an appearance and filed a Defendants Browne, Luce, and Gregoire‟s Answer to 

Plaintiff‟s Complaint for Enforcement of Civil Rights, Document No. 18. 

Plaintiff Named Parties Who Can be Sued for Prospective Injunctive Relief 

 Defendants David J. Browne, Elizabeth Luce, and Christine Gregoire are being sued to 

enjoin actions committed in their official capacities as officers of the State of Washington.  This 

meets the requirement of 42 U.S.C. §1983 that they are persons acting under color of law.  This 

is why Mr. Knight refers to them with the shorthand designation “State Officers”. 
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 The State Officers, on page 5 of their Defendants‟ Motion, cite Will v. Michigan 

Department of State Police, (1989) 491 U.S. 58, 71, 105 L. Ed. 2d. 45, 109 S. Ct. 2304.  

However, Note 10 on page 491 U.S. 71 reads: 

 Of course a state official in his or her official capacity, when sued for 

injunctive relief, would be a person under 1983 because "official-capacity 

actions for prospective relief are not treated as actions against the State." 

Kentucky v. Graham, 473 U.S., at 167 , n. 14; Ex parte Young, 209 U.S. 123, 

159 -160, 52 L. Ed. 714, 28 S. Ct. 441 (1908). This distinction is "commonplace 

in sovereign immunity doctrine," L. Tribe, American Constitutional Law 3-27, p. 

190, n. 3 (2d ed. 1988), and would not have been foreign to the 19th-century 

Congress that enacted 1983, see, e. g., In re Ayers, 123 U.S. 443, 506 -507, 31 L. 

Ed. 216, 8 S. Ct. 164 (1887); United States v. Lee, 106 U.S. 196, 219 -222, 27 L. 

Ed. 171, 1 S. Ct. 240 (1882); Board of Liquidation v. McComb, 92 U.S. 531, 

541, 23 L. Ed. 623 (1876); Osborn v. Bank of United States, 22 U.S. (9 Wheat.) 

738, 6 L. Ed. 204 (1824). City of Kenosha v. Bruno, 412 U.S. 507, 513, 37 L. 

Ed. 2d. 109, 93 S. Ct. 2222 (1973), on which JUSTICE STEVENS relies, see 

post, at 93, n. 8, is not to the contrary. That case involved municipal liability 

under 1983, and the fact that nothing in 1983 suggests its "bifurcated application 

to municipal corporations depending on the nature of the relief sought against 

them," 412 U.S., at 513 , is not surprising, since by the time of the enactment of 

1983 municipalities were no longer protected by sovereign immunity. Supra, at 

67-68, n. 7 

 

Kentucky v. Graham is Kentucky v. Graham, (1985) 473 U.S. 159, 87 L. Ed. 2d. 114, 105 S. Ct. 

3099.  On page 8 of his Complaint, Mr. Knight requests for relief: 

 B.  For injunction against the defendants prohibiting any further 

enforcement of the chapter 18.43 RCW against Mr. Knight and other persons 

where such persons are making public comments in public fora. 

 

Pursuant to note 10 in Will, the State Officers are persons who can be sued for prospective 

injunctive relief under 42 U.S.C. §1983. 

Mr. Knight Has Alleged Deprivation of Constitutional Rights 

 While admitting that defendant Bruce J. Dodds has filed a complaint to the Board of 

Registration for Professional Engineers and Land Surveyors (BRPELS), and that defendant 
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Browne has sent letters to Mr. Knight asserting that he is investigating a possible practice of 

engineering without a license based upon the evidence that Mr. Dodds presented, the two letters 

Mr. Knight submitted to the City of Kenmore, the State Officers now assert that this is not 

evidence “that the Board actually intends to issue a cease and desist order that would restrict his 

speech.”  Defendants‟ Motion p. 6. 

 It is the chilling effect of such potential government action that can give rise to a 

cognizable claim of infringement of the First Amendment right to free speech, New Hampshire 

Right to Life PAC v. Gardner, (1st Cir. 1996) 99 F. 3d. 8, 12-17 and Porter v. Jones, (9th Cir. 

2003) 319 F. 3d. 483, 489-494, website publisher had standing and potential chilling effect of 

free speech rendered abstention inappropriate. 

Chapter 18.43 RCW is Unconstitutional As Applied by the State Officers 

 While the Order Denying Motion for Preliminary Injunction found chapter 18.43 RCW 

is constitutional, it is based in part on this Court‟s finding that chapter 18.43 RCW is not 

overbroad because: 

Knight‟s chief argument here is that RCW 18.43 could silence all debate on 

scientific and technological topics, because any debate about these topics must 

involve some discussion of engineering. 

 The Court disagrees that RCW 18.43 could create this chilling effect.  

The statute merely prohibits the unauthorized practice of engineering, not the 

unauthorized discussion of engineering.  Consistent with RCW 18.43, a 

layperson is perfectly free to comment on engineering matters.  He simply is 

prohibited from representing himself as an engineer or performing the work of 

an engineer on any engineering projects.  See RCW 18.43.020.  In light of RCW 

14.83‟s (actually 18.43) limited focus on unauthorized practice, the Court 

concludes that the statute is not substantially overbroad. 

 

Pages 4-5 of the Order. 

 Then Mr. Knight filed a Motion for Clarification of the Order Denying Motion for 



 

  5 ROGER W. KNIGHT 

RESPONSE IN OPPOSITION TO   P.O. Box 3444 

DEFENDANTS‟ MOTION TO DISMISS   Seattle, Washington 98114 
   Phone: (206) 774-7889 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

Preliminary Injunction wherein he requests this Court to apply its reasoning to the evidence 

before the Court, being his two letters to the City of Kenmore. 

 While this Court has entered a finding as to the scope of chapter 18.43 RCW, in that a 

non-engineer “is perfectly free to comment on engineering matters”, the State Officers assert 

that it is up to the BRPELS to make its determination as to the scope of chapter 18.43 RCW: 

 If the question of whether such writings as the Kenmore letters can in 

themselves constitute the practice of engineering arises in the Board‟s 

administrative proceeding, it is one that should be answered by the Board 

because answering such a question would require an inquiry of fact and 

discretion in technical matters, and it is a definition that should be applied 

uniformly. 

 

Defendants‟ Motion page 8. 

 How is a non-engineer “perfectly free to comment on engineering matters” if such a 

comment can in itself constitute the “practice of engineering” if the BRPELS so finds upon an 

“inquiry of fact and discretion in technical matters”?  The State Officers continue to threaten 

Mr. Knight, through this Motion submitted by the State‟s Attorney General‟s Office, with 

discipline for material in the two letters beyond his truthful assertion that he “is an Engineer 

with a Bachelor of Science degree in Mechanical Engineering from University of Washington.” 

 Based on this new evidence, this Court should reconsider its Order Denying Motion for 

Preliminary Injunction, it is only the truthful assertion that Mr. Knight “is an Engineer with a 

Bachelor of Science degree in Mechanical Engineering from University of Washington” that 

this Court found to be regulated by chapter 18.43 RCW, and yet the State Officers appear to 

assert the right to enforce a broader definition of what chapter 18.43 RCW regulates. 

State Boardôs Authority Does Not Trump Federal Courtôs Jurisdiction 

 The State Officers assert that the BRPELS has the authority to determine the scope of 
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chapter 18.43 RCW, Defendants‟ Motion pages 7-8.  However, Washington does not consider 

its administrative agencies competent to determine Constitutional issues, Bare v. Gorton, 

(1974) 84 Wash. 2d. 380, 383, 526 P. 2d. 379.  Therefore, the BRPELS does not trump, in any 

way, this Court‟s jurisdiction under 42 U.S.C. §1983, 28 U.S.C. §1343, and 28 U.S.C. §1331 to 

consider federal questions including the constitutionality of state statutes on their face and as 

applied. 

Ohralik Upheld Narrowly Drawn Bar Rule and Should be Considered With In re Primus 

and Bates v. State Bar of Arizona 

 

 On page 4 of its Order Denying Preliminary Injunction, this Court cited Ohralik v. Ohio 

State Bar Association, (May 30, 1978) 436 U.S. 447, 449, 56 L. Ed. 2d. 444, 98 S. Ct. 1912.  

Ohralik upheld a bar rule prohibiting an attorney from advertising his services for personal 

financial gain, ONLY  ñin circumstances likely to pose dangers the state has the right to 

preventò.  Ohralik cites but does not overrule Bates v. State Bar of Arizona, (1977) 430 U.S. 

350, 53 L. Ed. 2d. 810, 97 S. Ct. 2691 which held that truthful advertising of routine legal 

services was protected by the First and Fourteenth Amendments against a blanket prohibition 

by the state.  The Bates Court relied on the public‟s right to know about attorneys‟ fee rates and 

specializations to make an informed decision as to which attorney to hire.
1
  What was reserved 

in Bates at 433 U.S. 366 was consideration of a narrowly drawn state bar restriction concerning 

in-person solicitation of clients, in hospital rooms or accident sites, what is sometimes known 

as ambulance chasing.  It was such a narrowly drawn bar rule that Ohralik found permissible.  

                                                                        
1
 This is why in telephone directories published since 1977 attorneys advertise in the yellow 

pages their specializations: divorce and family law for some, criminal defense for others, 

personal injury, wage claims and labor relations for still others, and so on.  Thus a person can 

make an informed selection of an attorney to represent his interests. 
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In re Primus, (May 30, 1978) 436 U.S. 412, 56 L. Ed. 2d. 417, 98 S. Ct. 1893 decided the same 

day, drew a distinction with Ohralik in that where the purpose of the solicitation is to engage in 

litigation as a form of political expression, it is protected by the First and Fourteenth 

Amendments, basing its finding in part on NAACP v. Button, (1963) 371 U.S. 415, 9 L.Ed.2d 

405, 83 S. Ct. 328. 

 RCW 18.43.020(5) and the rest of chapter 18.43 RCW does not make any distinction 

between whether an engineer with an engineering degree who truthfully states such fact but is 

not licensed as a Professional Engineer and does not claim such, is doing it for personal 

financial gain in circumstances likely to pose dangers the state has the right to prevent or for the 

political purpose of promoting the proposition that soil retention walls should be designed to be 

hold the soil under reasonably foreseeable conditions.  Primus, Ohralik, and Bates indicate that 

this statute is facially overbroad and impermissibly allows for the punishment of Mr. Knight 

when he acted with the political motive of preventing such potential disaster. 

 Should any resident of Washington without a Professional Engineering license, however 

otherwise qualified, review the engineering drawings of a proposed replacement for the Alaskan 

Way Viaduct, discover a serious design flaw that could lead to loss of life, and then publicly 

declare such finding, and his qualifications, RCW 18.43.020(5) would allow punishment of him 

whether he was doing it for private personal gain, or for the political purpose of warning the 

public and public officials with the intent of preventing such potential disaster. 

Truthful Statements Have Greater Protection Than Untruthful  Statements 

 

 Fiction for the purpose of entertainment is obviously protected, but for other purposes 

not necessarily so.  An actor on the stage of a crowded theater can shout “Fire!” when it is part 
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of the dialogue of the play.  A truthful shout of “Fire!” can save lives.  The false shout of 

“Fire!” is not necessarily protected where it causes panic, Schenck v. United States, (1919) 249 

U.S. 47, 52, 63 L. Ed. 470, 39 S. Ct. 247.  Schenck‟s clear and present danger test was replaced 

by the imminent lawless action test by Brandenburg v. Ohio, (1969) 395 U.S. 444, 23 L. Ed. 

2d. 430, 89 S. Ct. 1827, specifically overruling Whitney v. California, (1927) 274 U.S. 357, 71 

L. Ed. 1095, 47 S. Ct. 641. 

 Perjury is obviously not protected as it constitutes a fraud upon the courts and denies 

litigants their right to due process of law.  Truthful testimony by a witness in court, however, is 

protected.  Salas v. Wisconsin Department of Corrections, (W.D. Wisc. 2006) 419 F. Supp. 2d. 

1056, 1080 citing Catletti ex rel Estate of Catletti v. Rampe, (2d Cir. 2003) 334 F. 3d. 225, 231.  

Catletti at 334 F. 3d. 229-230 found that the late Catletti‟s testimony at trial is a matter of 

public concern, citing Johnston v. Harris County Flood Control District, (5th Cir. 1989) 869 F. 

2d. 1565, 1578, and Green v. Philadelphia Housing Authority, (3d Cir. 1997) 105 F. 3d. 882, 

887.  Catletti at 334 F. 3d. 230 specifically found quoting Green: 

“[T]he context of a courtroom appearance raises speech to a level of public 

concern, regardless of content.” 105 F. 3d. 882, 887 (3rd Cir. 1997) According 

to the Green Court, any other rule would not only infringe “the first amendment 

right of the witness,” but would also put “„the judicial interest in attempting to 

resolve disputes by arriving at the truth . . . in jeopardy.‟” Id. (citing Reeves v. 

Clairborne County Bd. of Ed., 828 F. 2d. 1096, 1100 (5th Cir 1987)). 

 

 Defamation law in the United States follows the limitation imposed by the First 

Amendment that truth is a defense to a claim of defamation.  Garrison v. Louisiana, (1964) 379 

U.S. 64, 13 L. Ed. 2d. 125, 85 S. Ct. 209 found that truth is a defense to criminal libel.  Such a 

criminal libel action is subject to the actual malice test set forth in New York Times, Co. v. 

Sullivan, (1964) 376 U.S. 254, 11 L. Ed. 2d. 686, 84 S. Ct. 710.  Card v. Pipes, (Dist of Ore. 
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2004) 398 F. Supp. 2d. 1126, 1135 found that truth is an affirmative defense to libel. 

 The actual malice test requires not only that the alleged defamatory statement be untrue, 

but that the speaker acted “with knowledge that it was false or with reckless disregard of 

whether it was false or not.”  New York Times at 376 U.S. 280. 

Truthful Statement of Credentials Enhances Value to Public of Such Statements, and the 

Publicôs Right to Know Such Information is Constitutionally Protected 

 

 This applies to this present case.  If a person can truthfully state that he served as a 

soldier in Iraq, he can claim that while providing commentary on the Iraq War.  Presuming it 

does not include classified information he is not at liberty to divulge, and therefore protected 

speech in itself, being able to declare his experience as a soldier who served in Iraq tends to 

increase the merits of his commentary in the eyes of the reader. 

 Likewise, Mr. Knight‟s truthful declaration that he has a Bachelor of Science degree in 

Mechanical Engineering from the University of Washington enhances the validity of what he 

stated in his two letters to the City of Kenmore in the eyes of the readers, including the hearing 

examiner.  However, at no time did Mr. Knight falsely claim that he was or is a licensed 

Professional Engineer.  Such a statement would meet the New York Times test of knowledge 

that it is false or with reckless disregard to the truth.  This is where RCW 18.43.020(5) is 

overbroad.  To criminalize or sanction a truthful statement as to Mr. Knight‟s qualifications and 

experience, is to chill the free exercise of his right to “comment on engineering matters” by 

suppressing a set of facts that improves the EFFECTIVENESS of his commentary. 

 With all due respect to this Court, the Order on Motion for Preliminary Injunction 

unfortunately creates a situation akin to allowing a witness to give expert testimony before a 

jury, while simultaneously prohibiting him from truthfully setting forth his credentials to give 
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such expert testimony.  Such an absurd situation would deprive the jury of facts relevant to their 

determination of the credibility of the witness with respect to such expert testimony. 

 The purposes of the First Amendment and of Article I Section 5 of the Washington 

Constitution are thus not served by allowing Mr. Knight to provide commentary on engineering 

matters while simultaneously prohibiting him from truthfully declaring what credentials he has.  

Mr. Knight is not claiming and has never claimed the level of credibility that would accrue to a 

Professional Engineer licensed by the State of Washington, nor does he intentionally intend to 

leave anyone with such impression.  Indeed, as long as he does not identify himself as “Roger 

W. Knight, P.E.” his truthful statement that he has a mechanical engineering degree no more 

misleads people into believing he is a licensed Professional Engineer than any person could 

seriously believe Hustler Magazine‟s satirical portrayal of Jerry Falwell is the literal truth, 

Hustler Magazine, Inc. v. Falwell, (1988) 485 U.S. 86, 99 L. Ed. 2d. 41, 108 S. Ct. 876. 

 In the Court of Public Opinion, the public is the judge, jury, and some may say, 

executioner.  Such public is entitled to all the information relevant to commentary on public 

policy such as a land use action, including the credentials, whatever they are, of the 

commentator.  Martin v. City of Struthers, (1943) 319 U.S. 141, 143, 87 L. Ed. 1313, 63 S. Ct 

862, First Amendment protects both the right to distribute literature, and the right to receive it, 

cited by Griswold v. Connecticut, (1965), 381 U.S. 479, 482, 14 L.Ed.2d 510, 85 S. Ct 1678.  

Bates, supra is based on this proposition.  Board of Education, Island Trees Union Free School 

District No. 26 v. Pico, (1982) 457 U.S. 853, 866-867, 73 L.Ed.2d 435, 102 S. Ct. 2799 found: 

More importantly, the right to receive ideas is a necessary predicate to the 

recipient's meaningful exercise of his own rights of speech, press, and political 

freedom. 
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Lamont v. Postmaster General of the United States, (1965) 381 U.S. 301, 308, 14 L.Ed.2d 398, 

85 S. Ct. 1493, Justice Brennan‟s concurring opinion found: 

I think the right to receive publications is such a fundamental right. The 

dissemination of ideas can accomplish nothing if otherwise willing addressees 

are not free to receive and consider them. It would be a barren marketplace of 

ideas that had only sellers and no buyers. 

 

Kleindienst v. Mandel, (1972) 408 U.S. 753, 762-765, 33 L.Ed.2d 683, 92 S. Ct. 2576 found 

that a prohibition of short duration nonimmigrant visas to persons who advocate world 

communism violated American citizens‟ right to hear what such persons had to say within the 

United States.  And perhaps most applicable to Mr. Knight‟s case, Red Lion Broadcasting Co. 

v. Federal Communications Commission, (1969) 395 U.S. 367, 390, 23 L.Ed.2d 371, 89 S. Ct. 

1794 found: 

It is the right of the viewers and listeners, not the right of the broadcasters, which 

is paramount. . . . It is the right of the public to receive suitable access to social, 

political, esthetic, moral, and other ideas and experiences which is crucial here. 

That right may not constitutionally be abridged either by Congress or by the 

FCC. 

 

If Mr. Knight has the right to comment on engineering matters, then the public who reads and 

hears his comments have the paramount right to know what credentials and experience he has 

in the field of engineering as he may truthfully claim.  The State Officers cannot 

Constitutionally restrict such truthful information with threats of discipline and prosecution. 

Political Speech Recently Received Greater Protection by the Supreme Court 

 The two letters sent by Mr. Knight to the City of Kenmore were sent with the intent to 

influence a public official, the hearing examiner, on a matter of public policy, specifically a 

land use action, in a public forum so as to inform the public and bring the public‟s interest to 

bear.  The statutory prohibition of such commentary in the last 30 days before a primary 
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election and the last 60 days before a general election by corporations other than newspaper 

publishers and other media owners was struck down by Federal Elections Commission v. 

Wisconsin Right to Life, Inc., (June 25, 2007) 127 S. Ct. ______. 

CONCLUSION 

 For the reasons stated herein, the Defendants‟ Browne, Luce, and Gregoire‟s Motion to 

Dismiss Under Civil Rules 4, 12(b)(5) and 12(b)(6) should be Denied. 

 RESPECTFULLY SUBMITTED , July 20, 2007, 

 

    __________/s/__________________________ 

    Roger W. Knight, plaintiff 


