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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON AT SEATTLE 

 

ROGER W. KNIGHT,   ) 

     ) No.  C07-738P 

  plaintiff,  ) 

 v.    ) REPLY TO RESPONSE IN OPPOSITION 

     ) TO PLAINTIFF’S MOTION FOR 

DAVID J. BROWNE, Investigations  ) PRELIMINARY INJUNCTION 

Manager, Department of Licensing Board ) 

Of Registration for Professional Engineers ) Noted for June 22, 2007 

And Land Surveyors, ELIZABETH LUCE, ) 

Director of the Department of Licensing, ) 

CHRISTINE GREGOIRE, Governor of ) 

Washington, and BRUCE J. DODDS, ) 

Professional Engineer,   ) 

     ) 

  defendants.  ) 

____________________________________) 

 

REPLY 

 Comes now ROGER W. KNIGHT, the plaintiff, to reply to the Response in Opposition 

to Plaintiff’s Motion for Preliminary Injunction (Response) filed as Document No. 11 herein by 

defendants Browne, Luce, and Gregoire, herein after referenced as “State Officers”. 
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FACTS 

 There is no dispute as to the relevant facts. 

ARGUMENT  

Mot ion for Preliminary Injunction C an be Converted to Summary Judgment 

 While a preliminary injunction is an extraordinary remedy, FRCP 65(a)(2) provides for 

consolidation of trial on the merits with a hearing on this Motion and provides that any 

evidence and argument received upon the application to become part of the record.  This Court 

can convert this Motion to a motion for summary judgment. 

Probable Success on the Merits Established 

 Mazurek v. Armstrong, (1997) 520 U.S. 968, 138 L. Ed. 2d. 162, 117 S. Ct. 1865 found 

a statute restricting the practice of abortions to physicians was not substantially overbroad and 

therefore plaintiffs did not establish probable success on the merits.  However, Mr. Knight 

meets this burden because chapter 18.43 RCW is substantially overbroad to infringe on speech 

protected by the First Amendment and by Article I Section 5 of the Washington Constitution, 

Mr. Knight’s standing to bring a challenge is established, but no administrative hearing entitled 

to Younger
1
 abstention has begun at the time this action was filed, and plaintiff is entitled to 

relief from the chilling effect on the exercise of his right to free speech in public fora imposed 

by an ongoing unresolved administrative investigation and its requests for information. 

Chapter 18.43 RCW is Substantially Overbroad on its Face and as Applied 

 The State Officers assert that before a statute is invalidated as facially overbroad, its 

deterrent effect on legitimate speech must be “not only real, but substantial as well.” quoting 

                                                                        
1
 Younger v. Harris, (1971) 401 U.S. 37, 27 L. Ed. 2d. 669, 91 S. Ct. 746. 
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Broadrick v. Oklahoma, (1973) 413 U.S. 601, 615, 37 L. Ed. 2d. 830, 93 S. Ct. 2908.  While 

the Oklahoma statute prohibiting certain political activities by state employees was upheld 

because the overbreadth was not substantial, a substantial number of federal, state, and local 

laws have been found to be overbroad in violation of the First Amendment or had the parts 

affecting protected speech severed from the parts promoting valid interests of government, with 

the parts affecting protected speech held invalid. 

 Thornhill v. Alabama, (1940) 310 U.S. 88, 95, 84 L. Ed. 1093, 60 S. Ct. 736 found 

statute prohibiting all picketing overbroad.  Board of Airport Commissioners of Los Angeles v. 

Jews for Jesus, Inc., (1987) 482 U.S. 569, 96 L.Ed.2d 500, 107 S. Ct. 2568 invalidated rule 

proscribing almost ALL  speech activities in airport terminal.  Eastern RR Presidents 

Conference v. Noerr Motor Freight, Inc., (1961) 326 U.S. 127, 5 L. Ed. 2d 464, 81 S. Ct. 523  

found that Sherman Act did not apply to political speech activities intended to affect legislation.  

NAACP v. Button, (1963) 371 U.S. 415, 9 L.Ed.2d 405, 83 S. Ct. 328, found a state barratry 

statute inhered the gravest danger of smothering all discussion looking to eventual litigation.  

Dombrowski v. Phister, (1965) 380 U.S. 479, 485-488, 14 L. Ed. 2d. 22, 85 S. Ct. 1116 found: 

 But the allegations in this complaint depict a situation in which defense 

of the State's criminal prosecution will not assure adequate vindication of 

constitutional rights. They suggest that a substantial loss or impairment of 

freedoms of expression will occur if appellants must await the state court's 

disposition and ultimate review in this Court of any adverse determination. 

These allegations, if true, clearly show irreparable injury.  

 A criminal prosecution under a statute regulating expression usually 

involves imponderables and contingencies that themselves may inhibit the full 

exercise of First Amendment freedoms. See, e. g., Smith v. California. (1959) 

361 U.S. 147, 4 L. Ed. 2d. 205, 80 S. Ct. 215. When the statutes also have an 

overbroad sweep, as is here alleged, the hazard of loss or substantial impairment 

of those precious rights may be critical. For in such cases, the statutes lend 

themselves too readily to denial of those rights. The assumption that defense of a 

criminal prosecution will generally assure ample vindication of constitutional 
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rights is unfounded in such cases. See Baggett v. Bullitt, supra, at 379. For "[t]he 

threat of sanctions may deter . . . almost as potently as the actual application of 

sanctions. . . ." NAACP v. Button, (1963) 371 U.S. 415, 433, 9 L.Ed.2d 405, 83 

S.Ct. 328.  Because of the sensitive nature of constitutionally protected 

expression, we have not required that all of those subject to overbroad 

regulations risk prosecution to test their rights. For free expression - of 

transcendent value to all society, and not merely to those exercising their rights - 

might be the loser. Cf. Garrison v. Louisiana, (1964) 379 U.S. 64, 74-75, 13 L. 

Ed. 2d. 125, 85 S. Ct. 209 U.S. 64,  For example, we have consistently allowed 

attacks on overly broad statutes with no requirement that the person making the 

attack demonstrate that his own conduct could not be regulated by a statute 

drawn with the requisite narrow specificity. Thornhill v. Alabama, (1940) 310 

U.S. 88, 97-98, 84 L. Ed. 1093, 60 S. Ct. 736; NAACP v. Button, supra, at 432-

433; cf. Aptheker v. Secretary of State, (1964) 378 U.S. 500, 515-517, 12 

L.Ed.2d 992, 84 S.Ct. 1659; United States v. Raines, (1960) 362 U.S. 17, 21-22, 

4 L.Ed.2d 524, 80 S.Ct. 519. We have fashioned this exception to the usual rules 

governing standing, see United States v. Raines, supra, because of the ". . . 

danger of tolerating, in the area of First Amendment freedoms, the existence of a 

penal statute susceptible of sweeping and improper application." NAACP v. 

Button, supra, at 433. If the rule were otherwise, the contours of regulation 

would have to be hammered out case by case - and tested only by those hardy 

enough to risk criminal prosecution to determine the proper scope of regulation. 

Cf. Ex parte Young, supra, at 147-148. By permitting determination of the 

invalidity of these statutes without regard to the permissibility of some 

regulation on the facts of particular cases, we have, in effect, avoided making 

vindication of freedom of expression await the outcome of protracted litigation. 

Moreover, we have not thought that the improbability of successful prosecution 

makes the case different. The chilling effect upon the exercise of First 

Amendment rights may derive from the fact of the prosecution, unaffected by the 

prospects of its success or failure. See NAACP v. Button, supra, at 432-433; cf. 

Baggett v. Bullitt, supra, at 378-379;  

 

Baggett v. Bullitt is Baggett v. Bullitt, (1964) 377 U.S. 360, 12 L.Ed.2d 377, 84 S. Ct. 1316 

which struck down a Washington test oath statute as unconstitutionally vague.  Ex parte Young 

is Ex parte Young, (1908) 209 U.S. 123, 52 L. Ed. 714, 28 S. Ct. 441. 

 Brockett v. Spokane Arcades, Inc., (1985) 472 U.S. 491, 503, 86 L. Ed. 2d 394, 105 S. 

Ct. 2794 invalidated only the provision covering protected speech of a Washington statute with 

a severability clause.  Reno v. ACLU, (1997) 521 U.S. 844, 138 L. Ed. 2d. 874, 117 S. Ct. 2329 
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invalidated the Internet regulating Communications Decency Act as substantially overbroad. 

 Article I Section 5 of the Washington Constitution
1
 provides greater protection to 

speech than the First Amendment.  A restriction of speech in a particular location must further a 

compelling state interest under Article I Section 5 but only a significant state interest under the 

First Amendment.  Bering v. Share, (1986) 106 Wash. 2d. 212, 721 P. 2d. 918. 

RCW 18.43.010 reads: 

In order to safeguard life, health, and property, and to promote the public 

welfare, any person in either public or private capacity practicing or offering to 

practice engineering or land surveying, shall hereafter be required to submit 

evidence that he is qualified so to practice and shall be registered as hereinafter 

provided; and it shall be unlawful for any person to practice or to offer to 

practice in this state, engineering or land surveying, as defined in the provisions 

of this chapter, or to use in connection with his name or otherwise assume, use, 

or advertise any title or description tending to convey the impression that he is a 

professional engineer or a land surveyor, unless such a person has been duly 

registered under the provisions of this chapter. 

 

The phrase “or to use in connection with his name or otherwise assume, use, or advertise any 

title or description tending to convey the impression that he is a professional engineer or a land 

surveyor” is clearly not limited to a person who falsely declares himself a licensed professional 

engineer.  “[T]ending to convey the impression that he is a professional engineer” includes the 

truthful declaration that Mr. Knight “is an Engineer with a Bachelor of Science degree in 

Mechanical Engineering from University of Washington.”  Because without specifically stating 

that he is not licensed as a Professional Engineer, it can be alleged and in fact is alleged that he 

is conveying such impression by defendant Bruce J. Dodds, Exhibit D to the Declaration of 

Roger W. Knight in Support of Complaint (Knight Declaration Complaint). 

                                                                        
1
 “Every person may freely speak, write and publish on all subjects, being responsible for the 

abuse of that right.”  The phrase “all subjects” arguably includes the subject of engineering. 
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RCW 18.43.020(5) reads: 

(5) Practice of engineering: The term "practice of engineering" within the 

meaning and intent of this chapter shall mean any professional service or 

creative work requiring engineering education, training, and experience and the 

application of special knowledge of the mathematical, physical, and engineering 

sciences to such professional services or creative work as consultation, 

investigation, evaluation, planning, design and supervision of construction for 

the purpose of assuring compliance with specifications and design, in connection 

with any public or private utilities, structures, buildings, machines, equipment, 

processes, works, or projects. 

  A person shall be construed to practice or offer to practice engineering, within 

the meaning and intent of this chapter, who practices any branch of the 

profession of engineering; or who, by verbal claim, sign, advertisement, 

letterhead, card, or in any other way represents himself or herself to be a 

professional engineer, or through the use of some other title implies that he or 

she is a professional engineer; or who holds himself or herself out as able to 

perform, or who does perform, any engineering service or work or any other 

professional service designated by the practitioner or recognized by educational 

authorities as engineering. 

  The practice of engineering shall not include the work ordinarily performed by 

persons who operate or maintain machinery or equipment. 

 

“creative work requiring engineering education, training, and experience and the application of 

special knowledge of the mathematical, physical, and engineering sciences to such . . . creative 

work as consultation, investigation, evaluation, planning, design” are activities involving 

speech.  And “or who holds himself or herself out as able to perform, or who does perform, any 

engineering service or work or any other professional service designated by the practitioner or 

recognized by educational authorities as engineering” includes drafting technical papers on 

subjects such as potentials and probabilities for catastrophic failure of a system such as a 

retaining wall, and submitting such papers to a public forum for an audience that can include 

public officials, other engineers, and the public. 

 It is interesting the RCW 18.43.020(5) includes a specific exception for mechanics and 

equipment operators.  In the ordinary course of his daily business a diesel mechanic will 



 

  7 ROGER W. KNIGHT 

REPLY TO RESPONSE IN OPPOSITION   P.O. Box 3444 

TO PLAINTIFF’S MOTION FOR   Seattle, Washington 98114 

PRELIMINARY INJUNCTION   Phone: (206) 774-7889 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

discuss, in highly technical language perhaps, the various things that could be causing the 

failure or performance degradation of a diesel engine.  Four year degrees in engineering and 

professional engineering licenses are not required by most employers of diesel mechanics.  The 

statutory exception protects such mechanics in their daily work and in papers they may submit 

to publications concerning the diagnosis and repair of diesel engines. 

 Imhotep, Archimedes, Sir Isaac Newton, Daniel Gabriel Fahrenheit, Benjamin Franklin, 

James Joule, James Watt, Rudolph Diesel, Orville and Wilbur Wright and many other talented 

individuals created new technologies and inventions without having to pass either an Engineer 

In Training test or obtain a government license designating them “Professional Engineer”. 

 The City of Kenmore declared its file for land use proposal Public File for PLP 05-145 

Proposed Shannon Ridge Development a public forum and invited comments from the public.  

That to render an intelligent comment on a land use proposal one may engage in the activities 

of “creative work requiring engineering education, training, and experience and the application 

of special knowledge of the mathematical, physical, and engineering sciences” and 

“consultation, investigation, evaluation, planning, design” does not change the nature of the 

public forum and the rights of the public to express their interests.  To consider such 

communication from a member of the public to such a public forum, where every comment 

submitted is subject to review by both licensed professional engineers and by the hearing 

examiner, to be “practice of engineering” that requires a license is a SUBSTANTIAL  and 

BROAD restraint of clearly protected speech. 

 Similarly, to render an intelligent comment on such matters of public concern as 

replacement or repair of the Alaskan Way Viaduct, the safety or lack thereof of a nuclear power 
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plant, proposals for manned missions to Mars and what safety precautions may be needed for 

any human exploration of the Cydonia area, and other matters of engineering, science, and 

public safety, also requires the “practice of engineering” within RCW 18.43.020(5). 

 Yet the governmental interest in public safety is clearly met by the freedom of speech of 

licensed Professional Engineers to evaluate and comment on any matter of concern raised by 

any member of the public in such public fora.  In the case of potential catastrophic failure of a 

stack of boulders 20 feet high holding back a mass of wet soil with significant landslide 

potential, to gag those without Professional Engineering licenses from making such comment 

could lead to the construction and subsequent failure of such loose boulder retaining wall.  

Please see Declaration of Roger W. Knight in Support of Motion for Preliminary Injunction 

(Knight Declaration Injunction) and its attached Exhibit, the Findings, Conclusion, and 

Decision by the Hearing Examiner for the City of Kenmore in the Matter of the Application of 

Michael Seigwarth, No. PLP 2005-145 (Shannon Ridge Decision). 

Speech in Question is Political, Not Commercial 

 The State Officers erroneously characterize Mr. Knight’s letters submitted to the City of 

Kenworth as “commercial speech”, Response p. 5.  The truthful statement of his qualifications 

and comment on a proposed land use action are matters concerning public policy (suggestions 

to improve the project) and therefore core political speech entitled to the highest level of 

protection under the First Amendment.  Meyer v. Grant, (1988) 486 U.S. 414, 100 L.Ed.2d 425, 

108 S.Ct. 1886 and Buckley v. Valeo, (1976) 424 U.S. 1, 46 L.Ed.2d 659, 96 S.Ct. 612. 

Mr. Knight Has Standing to Challenge chapter 18.23 RCW 

 The e-mails and letters attached to the Knight Declaration Complaint including the 



 

  9 ROGER W. KNIGHT 

REPLY TO RESPONSE IN OPPOSITION   P.O. Box 3444 

TO PLAINTIFF’S MOTION FOR   Seattle, Washington 98114 

PRELIMINARY INJUNCTION   Phone: (206) 774-7889 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

Bruce Dodds complaint constitute sufficient injury in fact for Mr. Knight to have standing.  

New Hampshire Right to Life PAC v. Gardner, (1st Cir. 1996) 99 F. 3d. 8, 12-17 and Porter v. 

Jones, (9th Cir. 2003) 319 F. 3d. 483, 489-494, website publisher had standing and potential 

chilling effect of free speech rendered abstention inappropriate. 

Younger Abstention Does Not Apply to this Case 

 On page 6 of their Response the State Officers admit: 

Knight is unable to demonstrate that the Board actually intends to take action, or 

has threatened to take action on the complaint filed by Dobbs (sic).  If the Board 

intended to take action, it would either make a written finding that the public 

interest would be irreparably harmed by delay, or it would issue a notice of 

intent pursuant to RCW 18.235.150.  It has not yet taken either action. 

 

Canatella v. California, (9th Cir. 2002) 304 F. 3d. 843, 850 found: 

This court reviews de novo whether abstention is required.  Green v. City of 

Tucson, 255 F. 3d. 1086 (9th Cir. 2001)(en banc).  Younger and its progeny 

teach that the federal courts may not, where circumstances dictate, exercise 

jurisdiction when doing so would interfere with state judicial proceedings.  See 

Middlesex County Ethics Comm. v. Garden State Bar Assôn, 457 U.S. 423, 431, 

102 S.Ct. 2515, 73 L.Ed.2d 116 (1982).  A district court must abstain and 

dismiss a suit on the basis of Younger where: (1) state proceedings are on going; 

(2) important state interests are involved; and (3) the plaintiff has an adequate 

opportunity to litigate federal claims in the state proceedings.  See id. at 432, 102 

S. Ct. 2515.  However, we recently held that the Middlesex inquiry is triggered 

“only when the threshold condition for Younger abstention is present – that is, 

when the relief sought in federal court would in some manner directly “interfere” 

with on going state court proceedings.” Green v. City of Tucson, 255 F. 3d. at 

1097. 

 Of course the Green interference inquiry presumes the existence of an 

ongoing state proceeding to be interfered with, which is precisely what the first 

prong of the Middlesex test requires the district court to consider.  We consider 

whether the state court proceedings were ongoing as of the time the federal 

action was filed.  See Beltran v. State of California, 871 F. 2d. 777, 782 (9th Cir. 

1988). 

 

There are no on-going state court or administrative proceedings at this time arising from the 

Dodds Complaint. 
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Irreparable Injury in the Chilling Effect of Unresolved Administrative Procedure.  

 At this point in time, a complaint has been filed with the State Officers which includes 

the constitutionally protected letters Mr. Knight submitted to a public forum on a land use 

application.  The State Officers have communicated with Mr. Knight and requested information 

and answers to their questions, implied that his constitutionally protected letters may be 

evidence of “unlicensed practice of engineering” and cited state statutes, Exhibits A and C to 

Knight Declaration Complaint.  These statutes include a CRIMINAL  statute, RCW 18.43.120.  

In the Knight Declaration Injunction, Mr. Knight describes the chilling effect imposed by these 

events and how his participation in the public process of the Kenmore land use proposal 

resulted in an improvement in the Shannon Ridge Decision, specifically the requirement for 

engineering drawings and calculations be submitted for any retaining wall over 4 feet.  Shannon 

Ridge Decision p. 23 requires: 

Prior to engineering plan approval: 

b.  Engineering Plans and Structural Plans:  Engineering plans shall be submitted 

for all proposed road improvements including NE 165th St and the internal 

access road.  Structural plans and calculations for soil retaining structures over 4 

feet in height and for storm water detention vaults shall be approved prior to 

engineering plan approval. 

 

Shannon Ridge Decision p. 7 Item 11 of the Findings reads in significant part: 

The Applicant proposed constructing a rockery along the south side of NE 165th 

Street extension, along the street frontage of the Benson property to the west.  

The City received comments from Roger Knight, an engineer retained by the 

Bensons, expressing concern that the proposed rockery would provide 

insufficient protection from landslides.  Mr. Knight suggested constructing a 

retaining wall or re-grading of the Benson property instead.  The City 

determined that if the Benson property owners grant an easement to allow for re-

grading the property, a rockery would not be necessary.  If a grading easement is 

not granted, any rockery or retaining wall over four feet high would require 

approval prior to engineering plan approval.  The City’s geotechnical engineer 

would approve recommendations regarding earthwork in the sloped areas prior 
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to engineering plan approval. 

 

It is thus apparent that these requirements are the direct result of Mr. Knight’s comments and 

testimony.  As this is an on-going matter, the threat of an adverse action by the BRPELS has a 

chilling effect on Mr. Knight’s exercise of his free speech right to submit further comments 

upon the filing in the City of Kenmore’s public record of the engineering design and 

calculations of any retaining wall or rockery that will be submitted absent the Bensen property 

owners agreeing to a grading easement. 

 It is true Mr. Knight has remedy at law in the state court system, but only when the 

BRPELS has taken an action.  A primary reason an on-going state court or even administrative 

action is necessary to trigger Younger abstention is to allow a person affected by such potential 

state action to use 42 U.S.C. §1983 and other applicable federal statutes to obtain a resolution 

to the issue without requiring such person to wait until the “other shoe drops.” 

 Dombrowski, supra: 

 But the allegations in this complaint depict a situation in which defense 

of the State's criminal prosecution will not assure adequate vindication of 

constitutional rights. They suggest that a substantial loss or impairment of 

freedoms of expression will occur if appellants must await the state court's 

disposition and ultimate review in this Court of any adverse determination. 

These allegations, if true, clearly show irreparable injury. 

 

Porter v. Jones, supra, at 319 F. 3d. 493 found: 

The danger . . . that the decision to abstain might itself chill speech applies to 

both facial and as applied challenges.  The Supreme Court has clearly stated that 

“abstention doctrine is inappropriate for cases . . . where . . . statutes are 

justifiably attacked on their face as abridging free expression, or as applied for 

the purpose of discouraging protected activities.”  Dombrowski v. Phister, 380 

U.S. 497, 489-90 . . . (emphasis added). 

 

And the vice of such circumstance is to pull toward self-censorship, Virginia v. American 
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Booksellers Assoc., (1988) 484 U.S. 383, 393, 98 L. Ed. 2d. 782, 108 S. Ct. 636: 

We are not troubled by the pre-enforcement nature of this suit. The State has not 

suggested that the newly enacted law will not be enforced, and we see no reason 

to assume otherwise. We conclude that plaintiffs have alleged an actual and 

well-founded fear that the law will be enforced against them. Further, the alleged 

danger of this statute is, in large measure, one of self-censorship; a harm that can 

be realized even without an actual prosecution. 

 

 Under the present circumstances and without resolution of the question of protected 

speech, Mr. Knight will have to think twice before submitting any comments to any local 

government in the State of Washington on any proposed land use action, public works project, 

or other matter involving science and technology and engineering concepts. 

CONCLUSION 

 For the reasons stated herein, this Motion for Preliminary Injunction should be granted. 

 

 RESPECTFULLY SUBMITTED , June 19, 2007. 

 

    __________/s/__________________________ 

    Roger W. Knight, plaintiff 


